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CONTINUING CARE RETIREMENT COMMUNITIES
VERSUS THE FAIR HOUSING ACT:
INDEPENDENT LIVING AND INVOLUNTARY
TRANSFER
D. Trey Jordan*
INTRODUCTION
America's population is aging.' The Baby Boomers are
beginning to reach retirement age.2 The number and percentage
of seniors is dramatically increasing, and the numbers will
explode in 2011, as the Baby Boomers begin to reach age sixty-
five.3  With an aging population, issues including Social
Security, health care, Medicaid, and housing must be
addressed.4 This article will focus on the issue of senior citizen
housing and the Fair Housing Act (FHA). In particular, this
article will explore applications of "independent living"
requirements or "active senior" clauses in assisted living
development housing contracts under the Fair Housing Act.
* D. Trey Jordan practices law in Denver, Colorado. A native of
Starkville, Mississippi, he received Bachelor's and Master's degrees
from Mississippi State University. After a marketing career, he
received a J.D. from the University of Miami School of Law in 2007.
1. LAWRENCE A. FROLIK & ALISON MCCHRYSTAL BARNES, ELDER LAW CASES
AND MATERIALS 1 (4th ed. 2007).
2. Linda Koco, Boomers Will Redefine Retirement, NAT'L UNDERWRITER LIFE &
HEALTH/FIN. SERVS. ED., Nov. 24, 2003, at 13.
3. LISA HETZEL & ANNETTA SMrrH, U.S. CENSUS BUREAU, THE 65 YEARS AND
OVER POPULATION: 2000 3 (2001), available at http://www.census.gov/prod/2001pubs
/c2kbr0l-10.pdf.
4. See FROLIK & BARNES, supra note 1, at 153-197, 215-311, 323-360, 401-452.
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THE SENIOR POPULATION
"Baby Boomers" is a term for persons born between 1946 and
1964,1 the population segment born between World War II and
the Vietnam War.6 The time period saw a marked increase in
United States fertility rates, resulting in a population segment
that now represents a significant percentage of the national
population.
The overall percentage share of seniors in the population is
also rising, in part because of health care improvements over the
past several decades that have resulted in increased life
expectancy rates and lower mortality rates.8 In the 2000 census,
the age sixty-five and older population (senior population)
consisted of nearly thirty-five million people, or 12.4% of the
overall United States population.9  The senior population
numbers are projected to rise sharply over the next two
decades.10 By 2010, the senior population will increase to 39.7
million, or 13.2% of the population."1 By 2020, the projected
senior population will consist of 53.7 million people, or 16.5% of
the population.12 By 2030, the number will increase to seventy
million, or 20% of the population.13 Between 2000 and 2030, the
senior population in the United States is projected to nearly
5. HETZEL & SMITH, supra note 3, at 3.
6. PURDUE UNIv., TIPPACANOE COUNTY EXTENSION CONSUMER AND FAMILY
SCI., 2006-2007 EXTENSION HOMEMAKER LESSONS, BRIDGING THE GENERATION GAP 2
(2006), http://www.ces.purdue.edu/Tippecanoe/cfs/Generation%20Gap.pdf (last
visited Sept. 23, 2007).
7. See BARBARA A. BUTRICA ET AL., CTR. FOR RET. RESEARCH AT BOSTON COLL.,
IT'S ALL RELATIVE: UNDERSTANDING THE RETIREMENT PROSPECTS OF BABY-BOOMERS
2 (2003), available at http://www.bc.edu/centers/crr/papers/wp.2003-21.pdf.
8. See WAN HE ET AL., U.S. CENSUS BUREAU, 65+ IN THE UNITED STATES 11
(2005), available at http://www.census.gov/prod/2006pubs/p23-209.pdf.
9. JULIE MEYER, U.S. CENSUS BUREAU, AGE 2000 6 (2001). It is worth noting
that in the 2000 census, Florida had the highest percentage of sixty-five and older
population, 18.3%, over 6% higher than the national average. Id.
10. FROLIK & BARNES, supra note 1, at 1.
11. See id.
12. Id.
13. See id.
206 [Vol. 9
CONTINUING CARE AND THE FHA
double. 14  The imminent rise in the number of seniors
underscores how important and urgent it is to address the issues
facing the senior population.
Furthermore, statistics indicate that the senior population is
disproportionately more likely to suffer from a disability than
other population segments.' 5 The 2000 census indicated that the
senior population is the population segment most affected by
disabilities.16 Approximately 4.7 million seniors, or 14% of all
seniors, suffer from a sensory disability involving sight or
hearing.17 Over 9.5 million, or 28.6%, have conditions that limit
basic physical activities like walking, reaching, climbing stairs,
and lifting or carrying objects.' 8 Another 3.6 million, or 10.8%,
have physical, mental, or emotional conditions that make it
difficult for the seniors to learn, remember, or concentrate.19
Furthermore, 3.2 million seniors, or 9.5%, have conditions that
make it difficult to dress, bathe, or move around inside the
home, and another 6.8 million, or 20.4%, have conditions that
affect the ability to venture outside of the home.20  Overall,
fourteen million seniors, or 41.9%, reported some type of
disability.2 1 While old age is not per se a disability, it is clear that
the likelihood of having a disability increases as people grow
older and that surviving to an older age eventually guarantees
that a person will develop one or more disabilities. 22
Most seniors prefer to remain in their current residence for
as long as possible, even when living with a disability.23 Thus,
14. Id.
15. See id.
16. JUDITH WALDROP & SHARON M. STERN, U.S. CENSUS BUREAU, DISABILITY
STATUS 2000 1-2 (2003), available at http://www.census.gov/prod/2003pubs/c2kbr-
17.pdf.
17. Id.
18. Id.
19. Id.
20. Id.
21. Id.
22. Robert G. Schwemm & Michael Allen, For the Rest of Their Lives: Seniors and
the Fair Housing Act, 90 IOWA L. REV. 121, 130-131 (2004).
23. See ADA-HELEN BAYER & LEON HARPER, AARP, FIXING TO STAY: A
NATIONAL SURVEY OF HOUSING AND HOME MODIFICATION ISSUES 4, 25 (2000),
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seniors' desires to age in place is an increasingly important
social factor to consider, even if that place is an assisted living
facility or continuing care retirement facility. 24 The percentage
of people who prefer to age in place increases with age: 83% of
seniors between ages fifty-five and sixty-four, ninety-two
percent of seniors between ages sixty-five and seventy-four, and
95% of seniors seventy-five and older. 25 The desire of seniors to
age in place makes the group more susceptible to housing
discrimination. 26  However, housing discrimination based on
handicap is prohibited by the Fair Housing Act. 27
THE FAIR HOUSING ACT
The Fair Housing Act (FHA) was passed in April of 1968 to
prohibit housing discrimination on the basis of race, color,
religion, or national origin.2 8 Discrimination based on sex was
added in 1974.29 Discrimination based on handicap and familial
status was not added until the 1988 Fair Housing Amendments
Act (FHAA).30 When Congress enacted the FHAA, it made a
"clear pronouncement of a national commitment to end the
unnecessary exclusion of persons with handicaps from the
American mainstream."31  The statutory definition of
"handicap" includes having an impairment which substantially
limits one's major life activities. The definition does not include
addiction to controlled substances.32 Handicap can form the
basis for many senior challenges under the FHA 3 because, as
available at http://assets.aarp.org/rgcenter/il/homemod.pdf.
24. See id. at 4.
25. Id. at 25.
26. See Schwemm & Allen, supra note 22, at 216.
27. See 42 U.S.C. §§ 3603-3607, 3617 (Westlaw current through Sept. 26, 2007).
28. Pub. L. No. 90-284, § 810(a), 82 Stat. 73, 85-86 (1968) (codified as amended at
42 U.S.C. §§ 3601-3619) (Westlaw current through Sept. 26, 2007).
29. Schwemm & Allen, supra note 22, at 144 (citing Pub. L. No. 93-383, § 808, 88
Stat. 633, 729 (1974) (Westlaw current through Sept. 26, 2007)).
30. Pub. L. No. 100-430, 102 Stat. 1619 (1988) (codified as amended at 42 U.S.C.
§§ 3604-3606).
31. H.R. Rep. No. 100-711, at 18 (1988).
32. 42 U.S.C. § 3602(h).
33. See id. For the purposes of this paper, the terms handicap and disability
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the census data indicates, many seniors are disabled. 4
The FHA applies to all properties that qualify as
"dwellings." 35  The FHA defines dwelling as "any building,
structure or portion thereof which is occupied as, or designed or
intended for occupancy as, a residence by one or more families,
and any vacant land which is offered for sale or lease for the
construction or location thereon of any such building, structure
or portion thereof."3 6 Under the FHA, it is unlawful for a person
to fail to either (1) make reasonable accommodations in housing
rules and policies, or (2) to include certain accessibility features
in the design and construction of new multi-family dwellings.3 7
Apartments and houses are clearly covered by the
definition of dwelling.38 However, the definition encompasses
nearly every other type of residence, since courts have held that
it can apply to any accommodation in which the occupant
intends to occupy for more than a brief stay.39 The two most
important factors in determining whether a residence is a
dwelling are (1) the length of time one expects to stay, and (2)
the absence of an alternative residence. 40 However, courts have
held that a variety of structures designed for temporary living
are covered by the FHA definition of dwelling.41  The FHA
dwelling definition has encompassed migrant worker camps, 4 2
long-term rooming and boarding houses, 43 children's homes,"
will be used interchangeably and should be assumed to bear the same meaning and
effect.
34. See WALDROP & STERN, supra note 16, at 2.
35. 42 U.S.C. § 3602(b).
36. Id.
37. 42 U.S.C. § 3604(f)(3)(A)-(B).
38. See Schwemm & Allen, supra note 22, at 149. See also 42 U.S.C. § 3602(b).
39. See Garcia v. Condarco, 114 F. Supp. 2d 1158, 1160 (D.N.M. 2000) (holding
that a detention facility was not a dwelling for the purposes of the FHA because
detention facilities are intended to only temporarily detain residents).
40. See Schwemm & Allen, supra note 22, at 150.
41. See id.
42. Villegas v. Sandy Farms, Inc., 929 F. Supp. 1324, 1327-28 (D. Or. 1996)).
43. N.J. Rooming & Boarding House Owners v. Asbury Park, 152 F.3d 217, 219
(3d Cir. 1998).
44. United States v. Hughes Mem'l Home, 396 F. Supp. 544, 548-49 (W.D. Va.
1975).
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residential schools for children with emotional disturbances, 45
summer bungalows,4 6 and homeless shelters. 4 7
The FHA's definition of dwelling also covers: independent-
living units like condominiums, cooperatives, mobile home
parks, and various age-restricted residences; assisted living
units, including those in age-restricted communities; and
residential units in age-restricted retirement communities,
including cottages, townhouses and apartments.48 FHA
protections have been extended to the senior and disabled
populations through the application of the dwelling definition to
elderly and disabled apartment complexes, 49 elderly assisted
living facilities, 0 shared-living homes for elderly disabled,"
continuing care facilities, 52 elderly care facilities, 3 and adult
foster care homes.54
The FHA also provides for exceptions that will not afford
protection when applied.5 5  FHA is civil rights legislation, and
courts have held that FHA exceptions are accorded generous
construction. 56 Three FHA exceptions are relevant to senior
housing. The first, the Housing for Older Persons exemption,
45. United States v. Mass. Indus. Fin. Agency, 910 F. Supp. 21, 24 (D. Mass.
1996).
46. United States v. Columbus Country Club, 915 F.2d 877, 881 (3d Cir. 1990).
47. Turning Point, Inc. v. City of Caldwell, 74 F.3d 941 (9th Cir. 1996).
48. Schwemm & Allen, supra note 22, at 150-151.
49. HUD v. Courthouse Square Co., No. 08-95-0321-8, 3 (HUD ALJ Aug. 13,
2001).
50. See Assisted Living Assocs. v. Moorestown Township, 996 F. Supp. 409, 414,
433-41 (D.N.J. 1998), Barry v. Rollinsford, 2003 WL 22290248, at *5-7 (D.N.H. Oct. 6,
2003), and Town & Country Adult Living, Inc. v. Mt. Kisco, 2003 WL 21219794, at
*1-3 (S.D.N.Y. May 21, 2003)).
51. Elderhaven, Inc. v. City of Lubbock, 98 F.3d 175, 176 (5th Cir. 1996).
52. See 24 C.F.R. § 7 (1994) (noting that continuing care facilities are usually
considered dwellings if they include at least one building with four or more units,
but each facility will be considered on a case-by-case basis; factors considered
include the length of time that occupants stay, whether the facility's policies are
designed to encourage or discourage occupants from forming expectations to stay,
and the nature of services provided by or at the facility).
53. Lapid-Laurel, L.L.C. v. Zoning Bd. of Adjustment, 284 F.3d 442, 445-46, 459
(3d Cir. 2002).
54. Smith & Lee Assocs., Inc. v. City of Taylor, 13 F.3d 920, 922 (6th Cir. 1993)).
55. Schwemm & Allen, supra note 22, at 156.
56. Id.
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provides that the FHA section prohibiting discrimination based
on familial status applies only to discrimination against families
with children under age eighteen, and not to discrimination
against "housing for older persons."57  The FHA defines
"housing for older persons" as (1) housing provided under any
state program specifically designed and operated to assist
seniors; (2) housing intended for, and solely occupied by,
persons age sixty-two and older; and (3) housing with at least
eighty percent of its units occupied by at least one person age
fifty-five or older that meets requirements to show that it is
intended for occupancy by people over fifty-five.58
The next FHA exception relevant to senior housing is the
Religious Organization exemption. 59  This exemption allows
religious organizations and related institutions to restrict
occupancy of their dwellings to persons of the same religion in
some instances. 60 The dwellings must be owned and operated
by the religious organization for "other than commercial"
purposes. 61 Congress used the term non-profit in other sections
of the exemption, so it appears that Congress did not intend that
housing used by non-profit organizations would be considered
use for commercial purposes.62
The third exception relevant to senior housing is the Direct
Threat Exception.63 While the FHA prohibits landlords from
discriminating based on handicap, the FHA does not require
landlords to make dwellings available to individuals "whose
tenancy would constitute a direct threat to the health or safety of
other individuals or whose tenancy would result in substantial
physical damage to the property of others."64 Legislative history
57. See 42 U.S.C. § 3607(b)(1).
58. See § 3607(b)(2).
59. § 3607(a).
60. Id.
61. Id.
62. See Schwemm & Allen, supra note 22, at 150 n.198. It appears that Congress
intended different meanings for "other than commercial purposes" and "non
profit," as they are not used interchangeably in the FHA.
63. 42 U.S.C. §3604(f)(9). This exception only applies to claims under § 3604(f).
64. Id.
2112007]1
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suggests that Congress did not intend to allow landlords to deny
housing to handicapped individuals merely on the presumption
that handicapped people generally pose a greater threat to
health or safety.65 Before a landlord can evict a tenant based on
the Direct Threat Exemption, a landlord must demonstrate that
no reasonable accommodation will eliminate, or acceptably
minimize or mitigate, any risk that the tenant poses to other
residents.66
SENIOR HOUSING OPTIONS
There are various types of living arrangements available to
seniors, including independent living facilities, hospitals,
assisted living facilities, nursing homes, and continuing care
retirement communities. 67
ASSISTED LIING
The exact definition of "assisted living" is debatable.68
Assisted living facilities bridge the gap between independent
living and nursing homes by supporting residents who require
assistance with their daily lives, but who wish to live as
independently as possible for as long as possible. 69 Residents
are typically seniors who are not able to live by themselves, but
who do not require constant care.70 Assisted living facilities can
offer senior residents help with eating, bathing, dressing,
65. H.R. Rep. No. 100-711, at 29 (1988), reprinted in U.S.C.C.A.N. 2173, 2190.
66. See Roe v. Sugar Mills Assoc., 820 F. Supp. 636, 639 (D.N.H. 1993) (holding
that a tenant can denied housing for posing a risk only after the landlord has made
reasonable efforts to accommodate the tenant's handicap); Roe v. Hous. Auth., 909
F. Supp. 814, 822-823 (D. Colo. 1995) (holding that a landlord must demonstrate that
"no reasonable accommodation" will acceptably minimize risks that the
handicapped tenant poses to other residents before eviction).
67. See Schwemm & Allen, supra note 22, at 133.
68. BERNADETTE WRIGHT, AARP PUB. POLICY INST., ASSISTED LIVING IN THE
UNITED STATES 1 (2004), http://www.aarp.org/research/housing-mobility/assistedliv
ing/assisted-living-in theunitedstates.html (last visited Sept. 23, 2007).
69. See id.
70. See Schwemm & Allen, supra note 22, at 136-137.
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laundry, housekeeping, and with taking medications.7' Some
assisted living facilities have centers for medical care for their
residents, but the care options may not be as comprehensive as
the care offered at nursing homes. 72
Assisted living is not supposed to be an alternative to a
nursing home, and instead is intended to be a transitional level
of long-term care that is appropriate for many seniors. 73 The
average length of stay in an assisted living facility is between
two and a half to three years. 74 The two primary occasions in
which residents leave assisted living are when residents must
move to a skilled nursing facility in order to receive a higher
level of care, and because of death.75
CONTINUING CARE RETIREMENT COMMUNITIES
Continuing Care Retirement Communities (CCRC) are
hybrid housing developments that are comprised of different
housing options offering multiple residential choices in one
location.76 CCRCs are appealing to many seniors because
CCRCs require a resident to make only a one-time decision
regarding living arrangements.77 They are often large facilities
that offer independent living, assisted living, and skilled nursing
care housing options on one campus, and residents can move
between the options as needs change." CCRC housing is
usually expensive, but residents can enter into long-term
71. See WRIGHT, supra note 68, at 1.
72. Helpguide.org, Rotary Club of Santa Monica and Center for Healthy Aging,
Assisted Living Facilities for Seniors, http://www.helpguide.org/elder/assisted-livi
ng.facilities.htm (last visited Sept. 23, 2007).
73. See WRIGHT, supra note 68.
74. NAT'L CTR. FOR ASSISTED LIVING, FACTS AND TRENDS: THE ASSISTED LIVING
SOURCEBOOK (2001).
75. CHARLES D. PHILLIPS ET AL., U.S. DEFT. OF HEALTH AND HUMAN SERVS.,
RESIDENTS LEAVING ASSISTED LIVING: DESCRIPTIVE AND ANALYTIC RESULTS FROM A
NATIONAL SURVEY (2000).
76. See Am. Assoc. of Retired Persons, Continuing Care Retirement
Communities, http://www.aarp.org/families/housingchoices/other-options/a2004-
02-26-retirementcommunity.html (last visited Sept. 23, 2007).
77. Id.
78. Id.
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contracts agreeing to fixed costs and to ensure shelter and care
over their lifetime.79
The variety of available CCRC living units is attractive to
seniors. 0 Independent living units available to more active
seniors may include various sized apartments, cluster homes,
and single-family homes.8' Assisted living units are available to
seniors who need more assistance in daily living tasks, but who
want to maintain some independence. Such units may consist of
small studio or one-bedroom apartments with a smaller kitchen,
and there are usually group dining and common areas for social
activities.82  Lastly, skilled nursing accommodations are
available to seniors who need more extensive nursing care,
either in the short or long term. There, seniors are usually
furnished one room units for two or more persons with an
attached bathroom.83
In recent years, CCRCs have become a popular choice for
middle and upper-income seniors.84 The fact that these facilities
are specifically designed for older people contributes to their
popularity.85 The facilities offer recreation and social activities,
as well as access to progressive levels of health care.86 CCRCs
allow seniors to age in place without the threat of requiring
them to change their entire environment when health care needs
change.87
In 2003, there were approximately 2,150 CCRCs with
613,625 beds nationwide.88  The broader category of 'seniors
79. Id.
80. Id.
81. Id.
82. Id.
83. Id.
84. See LAWRENCE A. FROLIK, RESIDENCE OPTIONS FOR OLDER OR DISABLED
CLIENTS § 8.01, at 8-2 (1997 & Supp. 2002).
85. See Schwemm & Allen, supra note 22, at 141.
86. See id.
87. See id.
88. Lauren R. Sturm, Fair Housing Issues In Continuing Care Retirement
Communities: Can Residents Be Transferred Without Their Consent, 6 N.Y. CITY L. REV.
119, 123 (2003) (citing EVELYN HOWARD ET AL., HDR AFFORDABLE SENIORS HOUSING
HANDBOOK § 2:10 (2003)).
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housing with relatively generous wellness and support services'
attracts people over age seventy-five.89 CCRCs assess admission
criteria before allowing a senior to reside in their facilities, which
includes consideration of the senior's financial capabilities and
medical health.90 One study found that CCRCs reject 50% of
applicants for health reasons, and another 39% for financial
reasons.91  Often, CCRCs make assessments of health and
financial status during the initial application process, as well as
during the resident's occupancy of an independent living unit in
order to determine whether the resident is able to "live
independently." 92 It is this requirement that the individual live
"independently" that constitutes a potential violation of the
FHA.
INDEPENDENT LIVING REQUIREMENT AND THE FAIR HOUSING
ACT
Recent case law supports the idea that the FHA's prohibition on
handicap discrimination prevents housing providers from
imposing "independent living" requirements on tenants.93 In
Cason v. Rochester Housing Authority, three disabled individuals,
including two seniors, brought an action against their local
housing authority after they were denied housing for not
meeting the "ability to live independently" requirement. 94 The
housing authority argued that since their reliance on the
requirement resulted in the rejection of only a small number of
applicants, the requirement did not violate the law.95 However,
the court ruled that the "ability to live independently"
89. Id. at 123 (citing EVELYN HOWARD ET AL., HDR AFFORDABLE SENIORS
HOUSING HANDBOOK § 2:30 (2003)).
90. AARP, Continuing Care Retirement Communities [hereinafter AARP] (2004),
http://www.aarp.org/confacts/housing/ccrc.html).
91. Frank A. Sloan et al., Continuous Care Retirement Communities: Prospects for
Reducing Institutional Long-Term Care, 20 J. HEALTH POL. POL'Y & LAW 75, 86 (1995)).
92. AARP, supra note 90.
93. See Cason v. Rochester Housing Auth., 748 F. Supp. 1002, 1003 (W.D.N.Y.
1990).
94. See id. at 1003-1005.
95. Id. at 1007.
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requirement violated federal law.96 Since non-handicapped
applicants were not denied housing under the requirement, the
court found that it had a substantial discriminatory effect on
handicapped applicants.97
The housing authority made two additional arguments. 98
First, they argued that the "ability to live independently"
requirement was justified because the rejected applicants posed
a safety threat to the property.99 However, the court found no
evidence showing that potentially dangerous tenants were
screened out by the requirement.100  Finally, the housing
authority argued that it did not have staff or resources to
maintain services for the tenants. 01 However, the court found
that the applicants were not asking the authority to supply
additional staff or resources, and that handicapped applicants
often receive support from outside assistance programs.102 A
tenant who meets objective tenancy requirements should not be
denied housing simply because he or she needs aid. 03
Likewise, the court in Neiderhauser v. Independence Square
Housing invalidated an apartment complex practice of requiring
tenants to "be capable of tending to their needs independently"
and have "a successful history of living independently."104 In
2001, the court in Jainniney v. Maximum Independent Living also
held that a housing complex could not exclude applicants on the
basis of their ability to live independently. 0 5 The court held that
96. Id.
97. Id.
98. See id.
99. Id. at 1007.
100. See id. at 1009, n.1.
101. Id. at 1009.
102. Id.
103. Id.
104. See BAZELON CTR. FOR MENTAL HEALTH LAW, THE ILLEGALITY OF
"INDEPENDENT LIVING" REQUIREMENTS IN RENTAL HOUSING, ASSISTED LIVING
CANTERS AND CONTINUING CARE RETIREMENT COMMUNITIES, n. 12, http://
www.bazelon.org/issues/housing/index.htm (last visited Oct. 18, 2007) (follow
information sheet link #11) (citing Neiderhauser v. Independence Square Hous.,
FH-FL Rptr. & 16,305, No. C 96-20504 (N.D. Cal. Aug. 27, 1998)).
105. Jainniney v. Maximum Indep. Living, No. 00CV0879, 15 (N.D. Ohio Feb. 9,
2001).
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"independent living" was not a proper admissions criterion, and
that the FHA is violated when applicants who suffer from a
mobility disability, but who are not able to live independently,
are excluded. 0
Even more on point, the United States Department of Justice
brought action against a retirement community in United States
v. Resurrection Community, Inc.10 7 The United States alleged that
the community required applicants to be able to "live
independently" and to submit to regular medical assessments
conducted by the community. 0s Further, the community
routinely discouraged individuals in wheelchairs from
applying.109  The case resulted in a consent decree: the
community paid $220,000 in damages and agreed to abandon
the independent living requirement and practice of conducting
medical assessments.110
CASE STUDY:
BELL V. BISHOP GADSDEN RETIREMENT COMMUNITY
To more effectively demonstrate the problems raised by
independent living requirements, such as those in the Cason,
Jainniney, and Resurrection cases, offered here is a discussion of
Bell v. Bishop Gadsden Retirement Community, a 2005 case filed in
the United States District Court for the District of South
Carolina, Charleston Division."'
In 2000, seventy-five year old Blanche Bell moved into
Bishop Gadsden Retirement Community (Bishop Gadsden)." 2
Bishop Gadsden is a CCRC located in Charleston, South
106. Id. at 12-16.
107. Complaint and Request for Jury Trial, United States v. Resurrection Ret.
Cmty., No. 02CV7453 (N.D. Ill. Sept. 17, 2002).
108. Id.
109. See Consent Order United States v. Resurrection Retirement Cmty., No. 02-
CV-7453 (N.D. Ill. 2002), available at http://www.usdoj.gov/crt/housing/documents
/resurrectsettle.htm.
110. Id.
111. See Complaint at 1, Bell v. Episcopal Church Home, No. 2:05-1953 (D.S.C.
July 8, 2005).
112. Amended Complaint at 2.
2007] 217
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Carolina.113 Ms. Bell chose the facility for reasons that attract
seniors to CCRCs: she wanted the convenience of congregate
dining, recreational opportunities designed for seniors,
camaraderie of fellow seniors, and other amenities. 114 She also
sought the peace of mind that additional services would be
available if she needed them in the future. 15
Bishop Gadsden, as with most CCRC facilities, required
medical certification upon admittance that Ms. Bell was in good
health, ambulatory, or able to move about independently, and
able to take care of herself in normal living activities.1 16 After
Ms. Bell met the initial entry requirements, she paid a $161,000
entry fee, which became non-refundable after fifty months, and
she agreed to pay a monthly charge of $2,050.117 In addition to
Ms. Bell's financial commitments, she entered into a contract for
her care, which required residents to move into the nursing
facility when they were no longer able to meet the independent
living requirement.118
On March 30, 2000, Ms. Bell moved into her independent
living unit at Bishop Gadsden. 19 Her apartment had two
bedrooms, a living room, dining room, office, kitchen, laundry
room, and a bathroom. 120 She was able to furnish the unit with
her own furniture and possessions.121 She could receive visitors
at her discretion, including overnight guests, which she did.122
She often ate meals in the caf6 or the dining hall, which were
designated for residents of the independent living units only.123
She had an active social life and many friends. 124
113. Id.
114. See id.
115. Id. at 3.
116. Id.
117. Id.
118. See id. at 3-4.
119. Id. at 2.
120. Id. at 3.
121. Id.
122. Id.
123. Id.
124. Id.
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However, Ms. Bell developed symptoms of Lou Gehrig's
Disease, characterized by a progressive muscle weakness that
substantially limited her ability to stand, walk, and perform
some basic self-care activities.'2 It became necessary for her to
use a power wheelchair to get around, and modifications were
made to her apartment to accommodate her disability. 126 She
also required assistance to safely get in and out of her
wheelchair, and to perform tasks like bathing, and getting into
and out of bed.127 Ms. Bell hired personal assistants to help her
with her daily tasks.128 She did not require or request additional
assistance from Bishop Gadsden.129
In the spring of 2005, Bishop Gadsden notified Ms. Bell that
she no longer met the independent living requirement of her
rental agreement. 130 The rental agreement read in relevant part:
The Resident agrees that Bishop Gadsden shall have
authority to determine that the Resident should be
transferred from the Resident's Residence to assisted
living or skilled nursing care, or from one level of care
to another level of care within the Community. Such
determination shall be based on the opinion of the
Transfer Committee of Bishop Gadsden and shall be
made after consultation with the Resident or a
representative of the Resident and the Resident's
attending Physician. Such decisions shall be made only
in the best interests of the Resident as determined by
Bishop Gadsden.131
Citing this section of the rental agreement, Bishop Gadsden
instructed Ms. Bell that she would be required to move into the
nursing facility by July 12, 2005 or face eviction.132 This was
despite of Ms. Bell's physician attesting that she was not in need
125. Id.
126. Id.
127. Id. at 3-4.
128. See id.
129. See id. at 4.
130. Id.
131. Exhibit A to Amended Answer at 11.
132. Amended Complaint at 4.
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of skilled nursing care.133 Bishop Gadsden refused her request
to continue to employ her personal assistants and remain in
place.134 Ms. Bell did not want to move into the nursing facility
primarily out of concern that she would be in a single room that
she would have to share with another patient.135 She also would
no longer have her own furnishings or the ability to entertain
guests at her discretion. 136 Furthermore, she would not have
access to the dining and recreational opportunities available to
residents of the independent living units.137
In sum, Ms. Bell requested from Bishop Gadsden what she
characterized as a request for a reasonable accommodation for
her disability; she simply wanted to remain in place with the aid
of her personal assistants.138 She wanted to continue to enjoy her
life, with which she was happy.'39 Ms. Bell's condition required
only the use of an electric wheelchair and the help of assistants
with several basic tasks. 140 The transfer committee of Bishop
Gadsden insisted on Ms. Bell's transfer to the nursing facility,
despite medical documentation supporting her ability to
continue to reside in the independent living unit and her
physician's assessment stating that she did not require a skilled
nursing environment.141
Prior to the July 12 deadline requiring Ms. Bell to either
move to the nursing home or face eviction, she filed suit against
Bishop Gadsden, claiming that it violated the FHA's prohibition
of discrimination based on handicap.142 Ms. Bell passed away
prior to the resolution of her case.143 In 2006, the case was
133. See id.
134. Id.
135. See id.
136. See id.
137. Id.
138. See id. at 4.
139. See id. at 3-4.
140. Amended Complaint at 3-4.
141. See id.; see also Exhibit A to Consent Order of Dismissal with Prejudice at 2,
Estate of Bell v. Episcopal Church Home, No. 2:05-1953-DCN-RSC (Jan. 4, 2006).
142. See Exhibit A to Consent Order of Dismissal with Prejudice at 1.
143. Consent Order of Dismissal with Prejudice.
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resolved by consent decree in the Federal District Court for the
District of South Carolina.1" Pursuant to the decree, Bishop
Gadsden agreed to (1) abandon their independent living
requirement by seeking to move tenants when there is consent
by the tenant, and (2) pay the Bell Estate $55,000.145
INTERPRETING GADSDEN
This case represents a snapshot into what may be a building
tsunami of CCRCs litigation relating to challenges under the
FHA. As discussed, courts are likely willing to consider CCRCs
dwellings under 42 U.S.C. § 3602(b) because their occupants
normally intend to occupy the CCRC facility for more than a
brief stay.'"
DID THE CCRC IN GADSDEN VIOLATE THE FHA?
In Bell, the CCRC Bishop Gadsden arguably may have
violated 42 U.S.C. § 3604(f)(1)147 by imposing the independent
living requirement onto residents, which is "a term or condition
of residency that applicants and residents must be in good
health, ambulatory or able to move about independently and
able to take care of themselves in normal living activities."148
Bishop Gadsden limited the ability of the disabled residents to
(1) live with non-disabled residents, and (2) to obtain services to
assist with their disability. 149 In addition, Bishop Gadsden could
have arguably been found to have violated section 3604(f)(2)150
by imposing the independent living requirement as a condition
144. See id.
145. Exhibit A to Consent Order of Dismissal with Prejudice at 2.
146. See 42 U.S.C. § 3602(b).
147. See 42 U.S.C. § 3604(f)(1) (prohibiting discrimination based on the handicap
of a buyer, a renter, or a person associated with that buyer or renter).
148. Amended Complaint at 6.
149. See id. at 4.
150. § 3604(f)(2) (prohibiting discrimination "in the terms, conditions, or
privileges of the rental of a dwelling, or in the provision of services or facilities in
connection with such dwelling," because of handicap).
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of the rental agreement.15'
The facility's practices also may have violated section
3604(f)(3)152 by refusing to make reasonable accommodations in
its polices, practices, rules, and services after Ms. Bell notified
them that she needed accommodations so that she could have an
equal opportunity to live in the dwelling.153
The requirement to make reasonable accommodations
requires the CCRC to change any rule that is generally
applicable to everyone so as to make its burden less heavy on
disabled individuals.'m Under the FHAA, "affirmative steps are
required to change rules or practices if [such steps] are necessary
to allow a person with a disability an opportunity to live in a
community."' However, the requirement of reasonable
accommodation does not make facilities obligated to do
everything humanly possible to accommodate the disabled, as
cost to the defendant and benefit to the plaintiff also merit
consideration.156
In the Bell case, Ms. Bell did not need skilled nursing care.15 7
She desired an accommodation that would allow her to use her
motorized wheelchair and to have personal assistants at her own
expense, which seemingly did not require Bishop Gadsden to
face ascertainable hardship. Thus, it may be hard for Bishop
Gadsden to argue that such an accommodation could not be
found reasonable by a court. Similar situations may arise with
other CCRCs that have similar independent living requirements
151. See Amended Complaint at 4.
152. 42 U.S.C. § 3604(f)(3)(b) (defining discrimination as a refusal to make
reasonable accommodations in "rules, policies, practices, or services, when such
accommodations may be necessary to afford such person equal opportunity to use
and enjoy a dwelling").
153. Amended Complaint at 7.
154. See Hubbard v. Samson Mgmt. Corp., 994 F. Supp. 187, 189 (S.D.N.Y. 1998)
(citing Proviso Assoc. of Retarded Citizens v. Village of Westchester, 914 F. Supp.
1555, 1562 (N.D. Ill. 1996).
155. Samuelson v. Mid-Atlantic Realty Co., Inc., 947 F. Supp. 756, 759 (D. Del.
1996) (citing Horizon House Dev. Servs., Inc. v. Twp. of Upper Southampton, 804 F.
Supp. 683, 699 (E.D. Pa. 1992).
156. In re Kenna Homes Cooperative Corp., 210 W. Va. 380, 387 (W. Va. 2001)
(citing Bronk v. Ineichen, 54 F.3d 425, 429 (7th Cir. 1995)).
157. See Amended Complaint at 4-6.
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for tenancy, or CCRCs that fail to make reasonable
accommodations for disabled residents that require a level of
care less than skilled nursing care.
POTENTIAL DEFENSES OF THE CCRC IN GADSDEN
In the face of FHA challenges to independent living
requirements, CCRC facilities like Bishop Gadsden will likely
raise defenses based on contract theories.s 8 Bishop Gadsden
argued that Ms. Bell, like all other seniors applying to enter the
facility, signed an agreement that fully disclosed the terms and
conditions of her occupancy, including the independent living
requirement.159  Bishop Gadsden asked the court to apply
standard contract law and enforce the existing agreement, as
presumably would other CCRCs in its position. so
However, Bishop Gadsden, or other CCRC facilities may
not prevail on the asserted contractual argument. A resident
may contend that a contract is not enforceable to the extent that
it purports to waive a federally protected right, absent a specific
statutory provision supporting such a waiver. There is no
provision under the FHA allowing for such a waiver.' 6' To be
sure, Congress has included waiver provisions in other anti-
discrimination and civil rights legislation.162  The Age
Discrimination in Employment Act of 1967163 was amended in
1990 to permit just such a waiver, which was explicitly provided
for in section 626(f), and Congress carefully described the factors
necessary for a valid waiver.IM The FHA contains no such
waiver provision.165
Defendant CCRCs like Bishop Gadsden may also attempt to
158. See Answer to Amended Complaint and Counter Claims at 2.
159. Id.
160. See id.
161. See 42 U.S.C. §§ 3601-3619.
162. 29 U.S.C.A. § 626(f) (Westlaw current through Sept. 26, 2007).
163. See 29 U.S.C.A. §§ 621-633 (Westlaw current through Sept. 26, 2007).
164. See § 626(f).
165. See 42 U.S.C. §§ 3601-3619.
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invoke one of the applicable exceptions.16 6 The Housing for
Older Persons exemption is not applicable in this situation
because it applies to discrimination based on familial status.'6
However, the Religious Organization exemption may apply.168
An organization invoking the Religious Organization
exemption may only discriminate in favor of those belonging to
the particular religious organization.169 Discrimination based on
other grounds, such as race or handicap, is not permitted.170
Further, in order to utilize the exemption, the housing must be
owned and operated by a "religious organization, association or
society" or a "nonprofit institution or organization operated,
supervised or controlled by or in conjunction with" a religious
organization, association or society.171 Courts have interpreted
this to require that the religious organization (1) have a formal
legal relationship with the housing, and (2) supervise or exercise
control over the housing.172 Thus, in order to qualify for this
exemption, senior housing operators must demonstrate
substantial formal ties with a religious organization. 7 3 As such,
the exclusion will likely not be available to the majority of
CCRCs.
The Direct Threat Exemption is another defense possibly
available to CCRC defendants.174 A housing provider is justified
166. See § 3607.
167. § 3607(b)(1).
168. See § 3607(a).
169. Id.
170. See United States v. Lorantffy Care Ctr., 999 F. Supp. 1037, 1044 (N.D. Ohio
1998) (noting that an assisted living center was not covered by the Religious
Organization Exemption because it was accused of discriminating in favor of white
applicants over blacks, and was not of simply preferring members of its own
religion); Woods v. Foster, 884 F. Supp. 1169, 1170-78 (N.D. Ill. 1995); United States
v. Hughes Mem'1 Home, 396 F. Supp. 544, 550 (W.D. Va. 1975) (holding that FHA's
Religious Organization was inapplicable where racial discrimination, not religion,
was the basis for the alleged illegal discrimination).
171. § 3607(a).
172. See United States v. Columbus Country Club, 915 F.2d 877, 882-883 (3d Cir.
1990) (ruling that a Catholic-oriented country club could not restrict use of summer
cabins because they had no legal relationship and were not controlled by the
Roman Catholic Church).
173. See id.
174. See § 3604(f)(9).
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in denying housing to an individual if it can show that (1) he or
she poses a direct threat to the health and safety of others, or
that their presence will result in substantial physical damage to
the property of others, and (2) a reasonable accommodation
would not eliminate the threat.175 While this exemption may
provide a solid defense in some cases, it likely will not apply in
situations like in the Bell case.
REGULATION OF CCRCs
Some type of legislative intervention may be necessary because
independent living requirements remain commonplace despite
seemingly clear indications by the courts that the requirements
are not proper. Cases like Bell, Cason, Jainniey, and Resurrection
indicate that there may be a storm of potential litigation looming
on the horizon.
Some CCRCs have feared that increased regulation may
increase costs and harm the overall industry, and they have
taken steps to self-regulate.17 6  The Continuing Care
Accreditation Commission (CCAC)177 is an organization that
accredits CCRCs on a voluntary basis, and it requires CCRC
participants to be certified every five years178 The CCAC
promulgates "Standards of Excellence" that CCRCs must adhere
to in order to maintain accreditation. 179 The standards focus on
finance, governance, residential life, and health care.180 There is
also a CCAC standard applicable to transfers within a CCRC,
which mandates that the transfer be a cooperative process
175. Id.
176. JACQUELYN SANDERS, U.S. DEPT. OF HEALTH AND HUMAN SERVS.,
CONTINUING CARE RETIREMENT COMMUNITIES: A BACKGROUND AND SUMMARY OF
CURRENT ISSUES (1997), available at http://aspe.hhs.gov/daltcp/reports/ccrcrpt.htm.
177. CCAC is now part of the Commission on Accreditation of Rehabilitation
Facilities. COMM'N ON ACCREDITATION OF REHAB. FACILITES, WHO WE ARE,
http://www.carf.org/Providers.aspx?content=content/About/News/boilerplate.htm
(last visited Sept. 23, 2007).
178. SANDERS, supra note 176.
179. Id.
180. Id.
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between the tenant and the CCRC.'8s Mandatory transfers are
not incorporated into this standard. 182 These standards are
strictly voluntary.183
Notwithstanding the industry's attempt at self-regulation,
thirty-five states have adopted some form of regulation for
CCRCs.'8 Most state regulations were enacted as a response to
bankruptcies during the 1980s, and the regulations vary in their
stringency.' 85 The statutes also vary by what state agencies are
charged with enforcement, as state departments of insurance,
departments of health, and departments of consumer affairs
have assumed the task.' 86
Furthermore, some states have begun to address the issue of
involuntary transfers within CCRC facilities. While some states,
including New York,187 New Jersey'88 and California,189 have
laws that require disclosure of CCRC transfer terms,190 Maine
has taken bold steps to protect an occupant's rights against any
unilateral transfer within a CCRC.191 Maine law provides that a
CCRC resident may only be transferred with the resident's
consent, if there is a finding that the resident poses a health or
safety threat to other residents, or if there is a finding after
consultation that the resident's health status or abilities
necessitate a transfer to skilled nursing facility.192 This law
represents what may be the best alternative to protracted legal
battles and unintended consequences resulting from the court's
interpretation of federal law.'93 This legal model spells out the
duties and responsibilities of CCRCs when they consider
181. Sturm, supra note 88, at 132-33.
182. See id.
183. Id. at 133.
184. SANDERS, supra note 176.
185. Id.
186. Id.
187. See N.Y. PUB. HEALTH LAW § 4608(5)(6) (McKinney 2003).
188. See N.J. STAT. ANN. § 52:27D-330(5) (West 2003).
189. See CAL. HEALTH & SAFETY § 1788(a)(10)(A)(i-iv) (West Supp. 2003).
190. Sturm, supra note 88, at 134.
191. Id. at 133.
192. See ME. REV. STAT. ANN. tit. 24-A, § 6228 (1964).
193. Sturm, supra note 88, at 132.
226 [Vol. 9
CONTINUING CARE AND THE FHA
transferring a resident between its different housing options.194
CONCLUSION
As the United States population continues to age, situations like
the one played out in Bell may become more common. As
demonstrated by the cases discussed, CCRCs are already testing
the waters of the FHA's applicability by trying to force residents
out of their independent living units and into nursing facilities,
which may violate the FHA's prohibition on disability
discrimination.
While there are legitimate medical circumstances that
warrant moving a resident to a skilled nursing setting, the
medically unnecessary moves should be of growing concern. In
many cases, the CCRCs' motivations seem to be related to the
financial incentives to move a resident out of an independent
living unit and into a nursing unit.'95 When an individual
contracts with a CCRC for a fixed rate, that rate typically does
not increase. 196 When that unit is vacated and the demand has
increased, the unit will be rented at a higher rate.197 The CCRC
will have a more favorable financial arrangement if it obtains a
resident who will pay a higher rate.198 The increase in rental
income gives a CCRC a strong incentive to retain its ability to
move residents out of independent living units.199
The independent living policies of CCRC facilities arguably
violate the FHA's prohibition on housing discrimination based
on handicap. Courts seem to be increasingly willing to extend
the FHA protections to residents of CCRC facilities. However,
the facilities do not appear willing to voluntarily abandon or
alter independent living requirement policies. Considering the
volume of case law mounting against the CCRC independent
194. Id.
195. See Schwemm & Allen, supra note 22, at 189-190.
196. See SANDERS, supra note 176.
197. See Schwemm & Allen, supra note 22, at 189-190.
198. Id.
199. Id.
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living requirement policies, as well as the CCRC industry's
refusal to abandon discriminatory policies, legislative
intervention is likely the only way to abate the looming wave of
litigation.
